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REQUEST TO APPEAR AS AMICI CURIAE

Amici curiae are nonprofit organizations devoted to protecting the rights of all people
with disabilities. Accordingly, amici curiae share a vital interest in ensuring that people with
disabilities are afforded the full protection of the law and that none are placed at risk due to
misconceptions regarding the existence, influence, or consequences arising from disability,
including mental illness. The continued practice of dubious methods of psychiatric treatment,
which underlie the issues raised in this case, have been researched substantially by the
community of mental health professionals, who have concluded that certain invasive acts lack a
therapeutic purpose. Amici curiae respectfully request permission to submit this brief to present
relevant and empirically based scientific evidence that demonstrates to the Board that mental
health workers who continue to employ these retrogressive methods do so with the specific intent
to cause severe pain and suffering.
The Harvard Law School Project on Disability ("HPOD") is the preeminent global
disability rights law and policy center based in Cambridge, Massachusetts, engaging in academic
research, providing rights-based technical support to civil society worldwide, advising
governments and United Nations agencies, and promoting the effective implementation of the
United Nations Convention on the Rights of Persons with Disabilities. HPOD has submitted
amicus curiae and other third-party briefs in numerous disability rights cases before domestic
and international adjudicative bodies, including the United States Supreme Court, the European
Court of Human Rights, the Inter-American Court of Human Rights, and the highest adjudicative
courts of many domestic jurisdictions.
The Harvard Immigration and Refugee Clinical Program ("HIRC") at Harvard Law
School has been a leader in the field of.refugee and asylum law for over 30 years: HIRC is
dedicated to the representation of individuals applying for asylum, withholding of removal, and
1

protection under the Convention Against Torture {"CAT"), along with policy advocacy and
appellate litigation. Clinic faculty have authored numerous publications on international law,
refugee law, and CAT protection. HIRC has an interest in the appropriate application and
development of U.S. asylum law, as well as law related to U.S. implementation of its obligations
under the CAT, so that claims for asylum, withholding of removal, and CAT protection receive
fair and full consideration.
Mental Health Advocacy Services, Inc. ("MHAS") is a non-profit law firm dedicated to
serving the legal needs of those with mental health disabilities. MHAS 's mission is to protect
and advance the· legal rights of children and adults with mental health disabilities to maximize
autonomy, promote equality, and secure the resources these people need to thrive iri the
community.
Disability Rights Legal Center ("DRLC") is a non-profit legal organization that was
founded in 1975 to represent and serve people with disabilities. Individuals with disabilities
continue to struggle against ignorance, prejudice, insensitivity, and lack of legal protection in
their endeavors to achieve fundamental dignity and respect. The DRLC assists people with
disabilities in attaining the benefits, protections, and equal opportunities guaranteed to them
under the Rehabilitation Act of 1973, the Americans with Disabilities Act, the IDEA, and other
state and federal laws. Its mission is to champion the rights of people with disabilities through
education, advocacy, and litigation. The DRLC is a recognized expert in the field of disability
rights.
The Judge David L. Bazelon Center for Mental Health Law is a national public interest
organization founded in 1972 to advance the rights of individuals with mental disabilities. The
Center has engaged in litigation, policy advocacy, and public education to preserve the civil
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rights of and promote equal opportunities for individuals with mental disabilities in institutional
as well as community settings. It has litigated numerous cases concerning the rights of people
with mental illness, including the right to refuse treatment by antipsychotic. drugs.
Disability Rights Education and Defense Fund, Inc. ("DREDF") is a national disability
civil rights law and policy organization dedicated to securing equal citizenship for Americans
with disabilities. Since its founding in 1979, DREDF has pursued its mission through education,
advocacy and law reform efforts. Nationally recognized for its expertise in the interpretation of
federal disability civil rights laws, DREDF has consistently worked to promote the full
integration of citizens with disabilities into the American mainstream, and to ensure that the civil
rights of persons with disabilities are protected and advanced.
The Program for Torture Victims ("PTV") is a nonprofit organization dedicated to
rebuilding the lives of torture survivors who have stood up for freedom, democracy, and dignity.
The first organization of its kind in the country, PTV aims to alleviate the suffering and health
consequences of state-sponsored torture, and has helped heal the wounds of thousands of
survivors from over 70 countries by providing comprehensive medical, psychological, legal, and
case management services.
For these reasons, amici curiae respectfully submit that it is in the public interest for the
Board to consider this brief, and therefore respectfully request permission to appear as amici
curiae. See 8 C.F.R. § 1292.l(d).

INTRODUCTION

It is highly likely that Mr.

will be institutionalized and tortured ifhe is

returned to Mexico as a direct result of his mental illness. Specifically, Mr.
has schizophrenia, and the standard treatment in Mexico for schizophrenia is inpatient care in a
mental institution. Patients confined in Mexican psychiatric institutions are routinely and
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involuntarily subjected to practices that include (1) forced administration of mind-altering drugs
for purposes of social control or punishment, (2) prolonged use of physical restraints for reasons
unrelated to preventing imminent harm, (3) use of electro-convulsive therapy to control or punish
patients, and (4) nonconsensual psycho surgery. These methods of alleged treatment have been
widely repudiated by the international community of mental health professionals because they
lack therap_eutic justification and do not provide treatment. Instead, these methods' sole
consequence is to inflict severe mental and physical pain and suffering, and thus constitute
torture.
Yet in spite of the widespread condemnation of these practices evidenced in the record,

see Exh. 6, Tabs J, H-0, the Immigration Judge stated that she could not find "any indications of
health workers' specific intent to torture patients under their care" and could only "speculate"
about whether health workers specifically intended to harm patients. I.J. Dec. at 4-5 (Apr. 21,
2017). The Immigration Judge decided that the prevalence of these practices in Mexican mental
institutions resulted, instead, from a "misguided sense" that they are "medically necessary." Id.

at5.
In doing so, the Immigration Judge erred by myopically disregarding overwhelming
evidence that these methods have no justification in modem mental health car~. Mr.
claim that he will be tortured ifhe is removed to Mexico is not speculative. To the
contrary, the objective facts in the record regarding the ongoing use of discredited forms of
treatment in Mexican psychiatric institutions constitute clear evidence of specific intent to cause
severe pain and suffering.

SUMMARY OF THE ARGUMENT
To secure protection under U.S. law implementing the CAT, an applicant must establish
that he is more likely than not to be the victim of an act specifically intended to cause severe pain
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or suffering. Circumstantial evidence of specific intent is sufficient to secure CAT protection
under U.S. law, and certain abusive acts themselves may support an inference that an actor has
the requisite intent. Jn the mental health context, these acts include forced administration of
mind-altering drugs for purposes of social control or punishment, prolonged use of physical
restraints, use of electro-convulsive therapy to control or punish patients, and non.consensual
psychosurgery.
Here, the record contains extensive evidence that mental health workers would subject
Mr.

to these abusive acts ifhe were removed to Mexico. The Immigration

Judge erred by failing to appropriately consider whether this evidence gives rise to an inference
of specific intent, and instead demanding direct evidence regarding intent. Furthermore, the
Immigration Judge improperly analogized this case to the Ninth Circuit's decision in Villegas v.

Mukasey, 523 F.3d 984 (9th Cir. 2008), which rejected an inference of specific intent based
merely on evidence regarding generalized "deplorable ... conditions" in Mexican psychiatric
institutions. Contrary to the Immigration Judge's characterization, this case involves specific
evidence of invasive practices that are more likely than not to be perpetrated individually on Mr.
himself. Thus, t4is case is unlike Villegas and other cases involving
maintenance of substandard conditions in prisons, mental institutions, or other governmental
facilities. The failures by the Immigration Judge to adequately consider the evidence or to
properly analyze case law constitute reversible error.
Finally, the Ninth Circuit has made clear that, where a government fails to remediate
inhumane· institutional conditions, adjudicators may properly infer a specific intent to cause
severe pain and suffering. See Ridore v. Holder, 696 F.3d 907, 917 (9th Cir. 2012). Here, the
evidence presented to the Immigration Judge shows that the Mexican authorities continue to rely
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on psychiatric institutions to house individuals with mental illness, despite longstanding
documentation of inhumane and invasive practices in these institutions. This refusal to adopt
more humane and cost-effective forms of care reflects a conscious policy ·choice and supports the
inference that the Mexican authorities, as a matter of policy, specifically intend to cause severe
pain and suffering to psychiatric patients.

ARGUMENT
I.

Specific Intent to Cause Severe Pain or Suffering May Properly Be Inferred from
Evidence that Mental Health Workers Routinely and Involuntarily Subject
Psychiatric Patients to Specific, Invasive Acts that Have Been Widely and Uniformly
Repudiated in the Mental Health Profession
A.

The requirement of specific intent can be met with reasonable inferences
drawn from objective circumstantial evidence

An applicant for protection under U.S. law implementing the CAT must show an act that
is "specifically intended to inflict severe pain or suffering." Matter ofJ-£,-, 23 I&N Dec. 291,
300 (BIA 2002) (emphasis omitted); 8 C.F.R. § 1208.18(a)(5). 1 The actor need not have the
specific intent to engage in torture per se; it is enough that the actor has specific intent to inflict
severe pain or suffering. See Auguste v. Ridge, 395 F.3d 123, 145-46 (3d Cir. 2005). Here, in
applying the specific intent requirement, the Immigration Judge disregarded the extensive
circumstantial evidence in the record indicating that Mexican mental health workers have the
requisite specific intent, and regarded anything other than direct evidence of specific intent as
speculation. That was error. The Board should remand.

1

The act also must have been "inflicted by or at the instigation of or with the consent or
acquiescence" of a "person acting in an official capacity." 8 C.F.R. § 1208.18(a)(l ). Here, the
Immigration Judge correctly concluded that "the evidence in the record indicates that Mexican
[mental] health workers acted in an official capacity for the purposes of determining eligibility
for deferral ofremoval under the CAT." I.J. Dec. at 5 (Apr. 21, 2017).

6

Both in the context of U.S. law implementing the CAT and elsewhere, courts and
commentators have recognized that specific intent can be shown without direct evidence of the
perpetrators' state of mind; a "specific intentto do something" can be found from "inferences
reasonably drawn" from circumstantial evidence. United States v. Wilson, 631 F .2d 118, 119
(9th Cir. 1980). The Committee Against Torture-the body established by the United Nations to
monitor implementation of the CAT-has "explained that establishing intent and purpose does
not involve a 'subjective inquiry into the motivations of the perpetrators.' Instead, it simply
requires 'objective determinations under the circumstances."' Hathaway et al., Tortured
Reasoning: The Intent to Torture Under International and Domestic Law, 52 Va. J. Int'l L. 791,
802 (2012) (footnote omitted) (quoting U.N. Comm. Against Torture, General Comment No. 2,
Implementation ofArticle 2 by State Parties, 9, U.N. Doc. CAT/C/GC/2 (Jan. 24, 2008)).
Similarly, in prosecutions for specific:..intent crimes, the courts have made clear that the requisite
intent may be inferred from the sheer objective unreasonableness of a defendant's asserted good
faith. See, e.g., Cheek v. United States, 498 U.S. 192, 203-04 (1991) ("[T]he more unreasonable
the asserted beliefs or misunderstandings are, the more likely the jury will consider them to be
nothing more than simple disagreement with known legal duties ... and will find that the
Goverriment has carried its burden").
B.

Certain abusive acts committed by mental health workers are circumstantial
evidence of specific intent to inflict severe. pain or suffering

Specific intent to inflict severe pain and suffering may be inferred from abusive acts
themselves. See Kang v. Att'y Gen. of the US., 611F.3d157, 167 (3ci Cir. 2010) ("The acts
themselves compel the conclusion that they were intended to inflict pain."). In the mental health
context, certain treatment practices are so widely recognized as lacking therapeutic value, and so·.
certain to cause severe pain and suffering, that their implementation evidences a specific intent
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on the part of the perpetrator to cause severe pain and suffering. These practices include: (1)
forced administration of mind-altering drugs for purposes of social control or punishment, (2)
routine and prolonged use of physical restraints other than to prevent imminent harm, (3)
administration of electro-convulsive therapy to control or punish patients, and (4) nonconsensual
psychosurgery. For example, the World Health Organization ("WHO") and International
Committee of the Red Cross (''ICRC") consider the "abusive use of seclusion, restraints. and
medication, and non-consensual ... medical experimentation" to be torture or cruel, inhuman,
and degrading treatment. World Health Org. & Int'l Comm. of the Red Cross, Information
Sheet: Mental Health and Prisons 4, available at www.who.int/mental_health/policy/

mh_in_prison.pdf. And Juan Mendez, formerly the United Nations Special Rapporteur on
Torture, has called for an absolute ban on "all forced and non-consensual medical interventions
· against persons with disabilities, including the non-consensual administration of psychosurgery,
electroshock and mind-altering drugs· ... for both long- and short-term application." Exh. 6, Tab
Kat 2292 ; see also U.N. Comm. on the Rights of Persons with Disabilities, General Comment

No. I, if 42, U.N. Doc. CRPD/C/GC/1 (stating that forced psychiatric treatment is an
infringement of the right to freedom from torture).
The institutional context in which mental health workers engage in these practices offers
further evidence of a specific intent to inflict. severe pain or suffering. 3 The involuntary

2

Portions of Exhibit 6, referenced throughout this brief, contain multiple sets of page numbering.
Citations in this brief refer to the page numbering that is handwritten in the bottom margin.
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The National Center on Disability has observed that the "medical model" of disabilities, "which
views people with disabilities as needing to be cured," has "involved the involuntary
institutionalization of individuals based upon a dubious psychiatric diagnosis, enforced
confinement on locked wards in a control-oriented regime with limited freedoms conditioned
upon compliance with the rules of the facility, as well as 'treatment' which may be unwanted,
most frequently the administration of powerful psychotropic drugs or controversial electroshock
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confinement of patients to psychiatric institutions renders them powerless and therefore
vulnerable to the specific, invasive acts mentioned above. By its very nature, torture
"presupposes a situation of powerlessness of the victim." Nowak, Challenges to the Absolute

Nature of the P!ohibition a/Torture and Ill-Treatment, 23 Netherlands Q. Hum. Rts. 674, 678
(2005). Consequently, Manfred Nowak, another former Special Rapporteur on Torture, has used
·powerlessness as a distinguishing criterion between acts of torture and acts of cruel, inhuman,
and degrading treatment, calling it "the most important criteria of [the torture] definition that is
not explicitly written in the Convention[.]" Nowak, Torture: Perspective from UN Special

Rapporteur on Torture and Other Cruel, Inhuman or Degrading Treatment, 7 Nat'l Taiwan U.L.
Rev. 466, 471 (2012); Exh. 6, Tab 0 at 353 (citing Nowak & McArthur, The United Nations

Convention Against Torture: A Commentary 77 (2008)).
In sum, mental health professionals know that practices such as forced administration of
mind-altering drugs, prolonged use of physical restraints, nonconsensual administration of
electro-convulsive therapy, and nonconsensual psychosurgery can rise to the level of torture.
Accordingly, a mental health worker's engaging in these practices for nontherapeutic purposes,
such as to control or punish patients, shows specific intent. The Immigration Judge erred by
.ignoring this probative evidence of intent. The Board should reverse the Immigration Judge's
finding that Mr.

failed to meet his burden of showing specific intent.

'therapy."' Nat'l Council on Disability, Assisted Suicide: A Disability Perspective§ IV.B (Mar.
24, 1997), available at https://ncd.gov/publications/1997/03241997#4b6. This model is
delivered "often in its most egregious form[] in mental health treatment facilities." Id.
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1.

Administering or threatening to administer mind-altering drugs for
non-therapeutic purposes supports an inference of specific intent to
. cause severe pain or suffering

Mind-altering or psychotropic drugs are highly invasive and can cause significant and
irreversible harm. See, e.g., Washington v. Harper, 494 U.S. 210, 229 (1990) (observing that
antipsychotic drugs "can have serious, even fatal, side effects" and cataloguing potential side
effects). The regulations implementing the CAT therefore expressly recognize that mental harm
resulting from "[t]he administration or application, or threatened administration or application, of
mind altering substances or other procedures calculated to disrupt profoundly the senses or the
personality" constitutes torture. 8 C.F.R. § 1208.18(a)(4)(ii).
International norms tightly regulate the administration of medication, including
psycJJ.otropic drugs, to persons with mental illness. For example, the United Nations Principles
for the Protection of Persons with Mental Illness and for the.Improvement of Mental Health Care
("U.N. Mental Illness Principles") permit medication to "be given to a patient only for
therapeutic or diagnostic purposes" and prohibit its use "as a punishment or for the convenience ·
of others." Principle 10, U.N. Doc. A/RES/46/119 (1991); see also Harper, 494 U.S. at 241
(Stevens, J., concurring in part and dissenting in part) ("Forced administration of antipsychotic
medication may not be used as a form ofpunishment."). The U.N. Mental Illness Principles also
generally require that an "independent authority" review any treatment given without the
patient's consent to determine that is in the patient's "best interest," and that all treatment "be
immediately recorded in the patient's medical records." Id Principle 11(6)(b)-(c), Principle 10.
In light of these well-established principles, when health workers administer psychotropic
drugs non-consensually and without any procedural safeguards, such as documenting clinical
necessity, it is reasonable to infer that they do so not for a therapeutic purpose, but rather to
cause severe pain and suffering. Indeed, other Immigration Judges have recognized that the
10

administration of psychotropic drugs in Mexican psychiatric institutions can support an inference
that they are administered with the specific intent to cause severe pain and suffering, where the
"evidence show[ed] that the actual motivation of staff is to control and alter the behavior and ·
personalities of the patients." Matter ofX-, at 3 (Immig. Ct. Apr. 22, 2013) (attached hereto as
Exhibit A).
Here, the record contains substantial evidence indicating that Mr.
would be subject to nonconsensual administration of psychotropic drugs for the purpose of
sedation or punishment ifhe were removed to Mexico. In 2015, Disability Rights International
("DRI") reported that Mexican "institutions chemically restrain the people in their care by
overmedicating. They heavily sedate the people in their care in order to control their behavior,
rather than providing therapy or rehabilitation." Exh. 6, Tab M at 251. DRI also reported that
medication "is administered indiscriminately" and "without adequate supervision." Id. DRI
found that "[i]n some cases, [medications] are prescribed without the consultation of a
psychiatrist." Id.
The Immigration Judge improperly dismissed this evidence as merely speculative and
failed to consider it for its probative value. Viewed reasonably, mental health workers'
unsupervised, indiscriminate, and nonconsensual administration of mind-altering drugs supports
an inference that these drugs were administered with the specific intent to cause severe pain and
suffering. The Immigration Judge's refusal to draw this reasonable inference constitutes
reversible error.

2.

Using or threatening to use restraints or seclusion supports an
inference of specific intent to cause severe pain or suffering

Likewise constituting reversible error is the Immigration Judge's refusal to draw
reasonable inferences from evidence indicating that Mr.
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would be subject to

the prolonged use of physical restraints if he were removed to Mexico. The use of physical
restraints for a proscribed purpose is a paradigmatic example of torture; the Senate Committee
Report on the ratification of the CAT specifically cited "tying up ... in positions that cause
extreme pain" as an example of torture. S. Exec. Rep. No. 101-30, at 14 (1990). The prolonged
use of restraints in a psychiatric setting serves no therapeutic purpose. The Supreme Court has
recognized that "[p ]hysical restraints are effective only in the short temi, and can have serious
phy.sical side effects." Harper, 494 U.S.' at 226. This understanding is consistent with
international norms. These norms generally prohibit the use of physical restraints (or involuntary
seclusion), except when "it is the only means available to prevent immediate or imminent harm
to the patient or others." Principle 11(11), U.N. Doc. A/RES/46/119. Mr. Nowak, the former
Special Rapporteur on Torture, has stated that "there can be no therapeutic justification for the
prolonged use ofrestraints, which may amount to torture or ill-treatment." Nowak, Torture and
Other Cruel, Inhuma.n or Degrading Treatment or Punishment, U.N. Doc. A/63/175, if 55 (July
28, 2008).
In light of this long-held understanding that prolonged restraints serve no therapeutic
purpose, it is reasonable to infer from mental health workers' use of these restraints a specific
intent to cause severe pain and suffering. The Board itself has found that "[t]he placement of a
person in long-term restraints over a life-time can meet the intent requirement [of the CAT]
because staff knowingly places a person in this condition." Matter ofE-M~, at 4 (BIA Sept. 5,
2014) (unpublished) (Exh. 6, Tab X at 728). And, in the same case noted in section II.B.1,
supra, another Immigration Judge found that the prolonged use of physical restraints in Mexican
psychiatric institutions can support an inference that they are used with specific intent to cause
severe pain and suffering. See Matter ofX-, at 3 (attached hereto as Exhibit A).
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Here, the record before the Immigration Judge contained significant evidence regarding
the prolonged use of physical restraints to which Mr.

would likely be

subjected in a Mexican psychiatric institution. DRI has reported that "prolonged use of physical
restraints remains a common practice in Mexican custodial institutions." Exh. 6, Tab Mat 248.
At one institution, DRI "observed a young man tied to a wheelchair from head-to-toe so that he
was not able to move any part of his body."

~xh.

6, Tab 0 at 352. DRI observed the same

individual similarly restrained approximately ten years earlier, and staff at the institution stated
that he was "permanently held in a wheelchair." Id. at 352-53. At another institution, "one
minor in custodial care remained restrained at all times, and ... eight other people with
disabilities were confined to their beds 'all the time."' Furthermore, four people died while in
restraints at this institution in the previous four years. Exh. 6, Tab Mat 243-44.
The Immigration Judge failed to address this evidence, and she failed to explain why
mental health workers' indiscriminate use of physical restraints for prolonged periods could not
support an inference that these restraints would be used with the specific intent to cause severe
pain and suffering. These failures constitute reversible error, just as the Immigration Judge's
failure to address similar evidence constituted reversible error in E-M-.

3.

Using or threatening to use electro-convulsive therapy to control or
punish patients supports ail inference specific intent to cause severe
pain and suffering

of

U.S. courts have long recognized that electro-convulsive therapy ("ECT") is highly
invasive. See, e.g., In re Conservatorship of Foster, 547 N.W.2d 81, 88 (Minn. 1996) (observing
"that electroshock therapy is one of the most intrusive forms of treatment") (internal quotation
marks omitted). When ECT is administered without anesthetics or muscle relaxants and at high
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levels of electrical current, it can r.esult in "broken bones, broken or lost teeth, and ... long term
memory loss." Electroconvulsive Therapy, 1 Health L. Prac. Guide§ 17:23 (2017). 4
Here, the record before the Immigration Judge contained evidence that Mr.
would likely 1Je subject to the nonconsensual use ofECT ifhe were removed to
Mexico. See Tr. at 136-37 (Feb. 8, 2016). In its remand order, the Board specifically stated that
"the Immigration Judge's conclusion does not appear to consider the expert testimony that
electro-shock therapy and lobotomies have been used as forms of punishment and forms of
discipline" and ordered additional fact-finding. B.I.A. Dec. at 3 (Nov. 30, 2016) (internal
quotation marks omitted). In her subsequent decision, the Immigration Judge credited evidence
that patients in Mexican psychiatric institutions "are often subjected to a range of abusive
practices, such as ... electroconvulsive therapy, to control and constrain their actions." I.J. Dec.
at 5 (Apr. 21, 2017). Nevertheless, she again failed to adequately explain why this evidence did
not support an inference that ECT was administered with the specific intent to cause severe pain
and suffering. This failure constitutes reversible error.

4

Consequently, the WHO has stated that "[i]fECT is used, it.should only be administered after
obtaining informed consent. And it should only be administered in modified form, i.e. with the
use of anaesthesia and muscle relaxants." World Health Org., WHO Resource Book on Mental
Health, Human Rights and Legislation 64 (2005), available at https://ec.europa.eu/health//
sites/health/files/mental_health/docs/who_resource_book_en. pdf. Similarly, the European
Committee for the Prevention of Torture ("CPT") has for over a decade held that unmodified
ECT is unacceptable in modem psychiatric practice. "Apart from the risk of fractures and other ·
untoward medical consequences, the process as such is degrading for both the patients and the
staff concerned." European Committee for the Prevention of Torture and Inhuman or Degrading
Treatment or Punishment, The CPT Standards ,-r 39 (2006).
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4.

Using or threatening to use psychosurgery, such as lobotomies,
supports an inference of specific intent to cause severe pain or
suffering

Psychosurgery is "the most grotesquely intrusive form of' purported psychiatric
treatment. Bell v. Wayne Cty. Gen. Hosp., 384 F. Supp. 1085, 1102 (E.D. Mich. 1974). Its
nonconsensual use has been widely discredited. In Kaimowitz v. Michigan Department of

Mental Health, the court held that "an involuntarily detained mental patient may not consent to
experimental psychosurgery." 1 Mental Disability L. Rep. 147, 152 (Cir. Ct. Wayne Cty., Mich.
1973) (attached hereto as Exhibit B). Similarly, the U.N. Mental Illness Principles categorically
prohibit "[p]sychosurgery and other intrusive and irreversible treatments for mental illness ... on
a patient who is an involuntary patient in a mental health facility." Principle 14, U.N. Doc.
A/RES/46/119.
In light of this longstanding repudiation of psycho surgery on involuntarily detained
psychiatric patients as a legitimate method of treatment, it is reasonable to infer from its use a
specific intent to cause severe pain and suffering. Here, the record contains evidence regarding
the likelihood that Mr.

would be subject to nonconsensual psychosurgery.

See, e.g., Tr. at 136-37 (Feb. 8, 2016). As noted above, the Board specifically stated in its
remand order that the Imn1igration Judge had failed to consider evidence that psychosurgery was
used in Mexican psychiatric institutions as a form "of punishment and ... discipline" and
ordered additional fact-finding. BJ.A. Dec. at 3 (Nov. 30, 2016). In her subsequent decision,
the Immigration Judge credited evidence that patients in Mexican psychiatric institutions are
often subjected to lobotomies. See I.J. Dec. at 5 (Apr. 21, 2017). Nevertheless, she again failed
to adequately explain why this evidence did not support an inference that psychosurgery was
used with the specific intent to cause severe pain and suffering. This failure constitutes
reversible error.
15

C.

The evidence that Mr.
will be involuntarily subjected to
specific, invasive acts makes this case different from cases involving alleged
torture arising from substandard conditions

The Immigration Judge analogized this case to Villegas, and characterized the evidence
here as merely describing "conditions" in Mexican mental institutions that, as in Villegas,
resulted from "'historical gross negligence and misunderstanding of the nature of psychiatric
illness."' I.J. Dec. at 6 (Apr. 21, 2017) (quoting Villegas, 523 F.3d at 989). That comment
reveals the Immigration Judge's manifestly flawed understanding of this case. Contrary to the
Immigration Judge's characterization, this case-·unlike Villegas and other cases involving
maintenance of substandard conditions in prisons, mental institutions, or other governmental
facilities-involves specific evidence of invasive practices that are more likely than not to be
perpetrated individually on Mr.

himself.

The evidence of invasive acts that will likely be inflicted on Mr.
himself is significantly more individualized and significantly more extensive than the evidence in
/

Matter ofJ-E-, Villegas, and similar cases in which the alleged torture consisted of confinement
in substandard or deplorable conditions and the mere maintenance of those prison conditions was
found inadequate to show specific intent. In Matter ofJ-E-, for example, the Board ruled over
dissenting votes from six Members that "[a]lthough Haitian authorities ... know[] that the
detention facilities are substandard, there is no evidence that they are intentionally and
deliberately creating and maintaining such prison conditions in order to inflict torture." Matter

ofJ-E-, 23 I&N Dec. at 301. Likewise, in Villegas, the Ninth Circuit upheld the Board's denial
of CAT relief where the only proffered evidence of specific intent consisted of "evidence
I

'

show[ing] that Mexican mental patients are housed in terrible squalor" and "nothing indicate[d]
that Mexican officials ... created these conditions for the specific purpose of inflicting suffering
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upon the patients." Villegas, 523 F.3d at 989. The evidence that has been presented here is not
analogous to the evidence in Matter ofJ-E- and Villegas.
First, there are good reasons why an inference of specific intent from objective
circumstances is more likely to be appropriate in a case like this one involving psychiatric
confinement than in a case involving imprisonment. Involuntary institutionalization in a
psychiatric facility should occur only for therapeutic purposes. See generally Olmstead v. L. C.

ex rel. Zimring, 527 U.S. 581, 597 (1999) ("Unjustified isolation ... is properly regarded as
discrimination based on disability."). Mental health workers (unlike prison guards) are part of a
trained, science-based profession that operates under standards and guidelines such as those
promulgated by the WHO and the World Psychiatric Association. Thus, it is reasonable to infer
that mental health workers (1) ;lre aware of professional norms that repudiate certain specific,
invasive acts, and (2) have the specific intent to cause severe pain or suffering when they
perform those acts for the purpose of punishment or control.
Second, whereas the squalid conditions in Matter ofJ-E- and Villegas were not
individualized, and existed whether or not any particular person was housed in the facilities
. described there, the evidence in this case shows that Mexican mental health workers are highly
because of the nature of his

likely to perform invasive procedures on Mr.

illness. 5 These facts distinguish this case from Matter ofJ-E- and Villegas and render it far more
analogous to Jean-Pierre v. United States Attorney General, 500 F.3d 1315 (I Ith Cir. 2007), in
which the Eleventh Circuit vacated the Board's denial ofreliefunder U.S. law implementing the

5

As the Second Circuit has observed, "it might be that petitioners with certain histories,
characteristics, or medical conditions are more likely to be targeted not only with ... individual
acts [of abuse] but also with particularly harsh conditions of confinement." Pierre v. Gonzales,
502 F.3d 109, 122 (2d Cir. 2007).
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CAT where the evidence showed that the applicant "would be individually and intentionally
singled out for harsh treatment" rather than merely "generalized mistreatment and some isolated
instances of torture." Id. at 1324 (distinguishing Matter ofJ-E-); see also Eneh v. Holder, 601
F.3d 943, 948-49 (9th Cir. 2010) (distinguishing Villegas where the evidence showed that the
applicant "would be intentionally tortured in Nigerian prisons because he has AIDS" rather than ·
because "conditions in Nigerian prisons ·are torturous generally"). So too here, Mr.
claim is based not on the generally deplorable conditions inside Mexican psychiatric
institutions, but on the likelihood that the Mexican mental health workers in Mexican psychiatric
institutions will intentionally perform specific, invasive acts on this particular person in light of
his particular condition.

II.

The Mexican Government's Reliance on Psychiatric Institutions Despite Evidence of
Abuses and International Censure Is a Conscious Policy Decision Evidencing
Specific Intent to Cause Severe Pain and Suffering
In Villegas, the Ninth Circuit concluded that Mexican officials' "desire to improve"

conditions at psychiatric institutions confirmed that those conditions did not evidence a specific
"intent to inflict harm." Villegas, 523 F.3d at 989. Nearly a decade after Villegas, however, the
·"terrible squalor" in these institutions remains. The record here contains extensive evidence
documenting the continuing inhumane conditions in Mexican psychiatric institutions. See, e.g.,
Exh. 6, Tabs H, I, J, K, M, N, 0. This record evidence is corroborated by recent reports
concerning these institutions. For example, the State Department's 2016 Human Rights Report
on Mexico observed that "[h]uman rights abuses in mental health institutions and care facilities,"
including "the use of physical and chemical restraints," "continued to be a problem." Bureau of
Democracy, Human Rights and Labor, U.S. Dep't of State, Mexico 2016 Human Rights Report
25 (updated Apr. 7, 2017), available at https://www.state.gov/documents/organization/
265812.pdf.
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In the aftermath of Vilh~gas, the Ninth Circuit has specifically recognized that evidence of
deteriorating prison conditions could support an inference that those conditions were created
with the intent to cause severe pain and suffering. See Ridore, 696 F.3d at 917. Here, the
Mexican government's continued· reliance on psychiatric institutions to house individuals with.
mental illness, despite longstanding documentation of the specific, invasive acts detailed above,
cannot"be explained simply by a lack ofresources to implement reforms." Olivar v. Holder,
540 F. App'x 584, 585 (9th Cir. 2013) (unpublished). For decades, community-based
alternatives to institutional care have been shown to be more humane· and more cost-effective.
See, e.g., U.S. Comm'n on Civil Rights, Clearinghouse Pub. No. 81, Accomm.odating the
. Spectrum oflndividual Abilities 78 (Sept. 1983) (observing that "[v]irtually all the relevant
literature documents that segregating handicapped people in large, impersonal institutions is the
most expensive means of care"). Consequently, the persistence of these practices in psychiatric
institutions is not the unfominate result of "severe economic difficulties," as was the case in
Matter ofJ-E-, 23 I&N Dec. at 301; see also Exh. 6, Tab 0 at 303 (indicating that, as of2010,
Mexico was making new investments in segregated institutional care, rather than communitybased care). Rather, it reflects a conscious pollcy choice on the part of the Mexican government
and, thus, gives rise to the inference that mental health workers in psychiatric institutions
operated by or on behalf of the Mexican government specifically intend to cause severe pain and
suffering to patients like Mr.

housed in these institutions.
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CONCLUSION
The Board should sustain Mr.

' s appeal, and the case should be

remanded for the Immigration Judge to consider the inferences that can reasonably be drawn
from the objective circumstances presented here.

Dated: August 11, 2017

Adam R. Lawton (
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